Sept enber 20, 1994

M. Alan S. Hayashi

Executive Director

Convention Center Authority
Davi es Pacific Center

841 Bishop Street, Suite 2222
Honol ul u, Hawaii 96813

Dear M. Hayashi:

Re: Disclosure of Point Tabul ati on Sheets/ Quality Points Awarded
to State Convention Center Design/Build Proposals

This is in reply to your letter to the Ofice of Information
Practices ("O P") dated Septenber 6, 1994. You requested the AP
to provide you with an advi sory opi nion concerni ng whet her, under
the UniformInformation Practices Act (Mdified), chapter 92F,
Hawaii Revised Statutes ("U PA"), the Convention Center Authority
("CCA") nust publicly disclose the quality points, or evaluation
scores, awarded by two CCA eval uation boards to the four
design/build proposals for the construction of a State convention
center.

In a telefax to the O P dated Septenber 6, 1994, Desnond
Byrne, Chairperson of Conmon Cause Hawaii, also requested the QP
to issue an advi sory opinion concerning the disclosure of the
eval uation scores awarded to the State convention center
design/build proposals and the rating sheets containing those
scor es.

| SSUE PRESENTED

Whet her, under the U PA the CCA nust nmake avail able for
public inspection and copying the "Point Tabul ati on Sheets"
containing the quality points, or evaluation scores, awarded by
two CCA eval uation boards to design/build proposals submtted by
four design/build teans for the construction of a State
convention center.
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BRI EF _ANSWER

We believe that the issue presented for our determnation is
reasonabl y debat abl e and that sound argunents can be made in
favor of and agai nst disclosure of the quality points, or
eval uation scores, awarded to each convention center design/build
team s proposal

The Ul PA clearly recognizes that there is a conpelling
public interest in the disclosure of governnment purchasing
informati on and i nformati on concerning the expenditure of public
funds. The U PA's underlying policies pronoting open governnent
are at their apex when information concerning the expenditure of
public nonies are concerned.

In contrast, the pre-enactnent history of the U PA and the
| egi slative history of the "frustration of |egitinmate governnent
function"” exception in section 92F-13(3), Hawaii Revised
Statutes, explicitly recognize that before a contract or
agreenent is let by an agency, the public disclosure of certain
information could raise the cost of government procurenents, or
give a manifestly unfair advantage to any person proposing to
enter into a contract or agreenent with an agency.

The Ul PA' s disclosure provisions exist to make gover nnment
accountable to the public in the expenditure of public nonies,
and to shed light upon the actions and deci sions of governnent
agencies, while the "frustration of |egitinmate governnent
function" exception exists, in part, to permt an agency to
wi thhold information in order to obtain the nost possible for the
taxpayers' dollar during a procurenent process. |In the case
before us, these two policies directly conpete with one another.

In carefully considering these directly conpeting policies,
for the reasons explained in detail below, we are constrained to
conclude that the CCA has sustained its burden of denonstrating
that the disclosure of the quality points or evaluation scores
awar ded by the CCA's Techni cal and Design Eval uati on Boards could
gi ve one of the four design teanms in negotiations with the State
toward a final convention center devel opnent contract a
mani festly unfair advantage, or raise the cost of governnent
procurenents. Both chapter 206X, Hawaii Revised Statutes, and
the CCA's adm nistrative rules contenplate a period of
negoti ations in reaching an agreenent with the devel oper sel ected
to design and build the State convention center.
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It is the presence of these authorized contract negotiations
which is a decisive factor in leading us to conclude that until
the final execution of a devel opnent agreenment or contract, the
CCA may, but is not required to, withhold access to the quality
poi nts, or evaluation scores, of the Technical and Design
Eval uation Boards in order to avoid the frustration of a
| egiti mate governnment function.

Upon the execution of a convention center devel opnent
agreenent, it is our opinion that the disclosure of governnent
records revealing the quality points, or evaluation scores,
awarded to each of the four design/build proposals (such as
Exhibits C through F) would no | onger possibly result in the
frustration of a legitimte governnment function. At such tine,
the CCA nust disclose the conpl eted Conpil ed Point Tabul ation
Sheets and | ndividual Point Tabul ati on Sheets of each eval uation
board, and in keeping with the policies underlying the U PA the
CCA' s procurenment process will be held to the Iight of public
scrutiny. The public wll then be armed with information that
will permt it to evaluate the evaluators, and to scrutinize how
t he CCA decided to expend $200 million in public funds.

FACTS

The devel opnent of a State convention center has been a
subj ect of continuing public and |egislative controversy. On
Decenber 3, 1993, the CCA entered into a binding agreenent to
purchase a 9.67 acre parcel, fornmerly known as the "Al oha Mtors
Site," as the location for the State convention center.

Under chapter 206X, Hawaii Revised Statutes, the CCA's
pur pose, anong others, is to review for approval the proposed
convention center devel opnent plan of a developer and to
supervi se the devel opnent by a devel oper of all devel opnent
within the convention center district.

Section 206X-4(b)(21), Hawaii Revised Statutes, provides
that the CCA

(21) By itself, or in conbination or
association with qualified persons, by
any formof request for proposals, as
determ ned by the authority, any law the
contrary notw thstandi ng, solicit,
accept, review, reject, nodify, or
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approve proposals, and thereafter enter
into agreenments, for a convention center
devel opnent plan, and for the
initiation, undertaking, supervision and
regul ati on of the design, devel opnent,
financi ng, operation and mai ntenance of
a convention center facility and any

rel ated devel opnents.

Haw. Rev. Stat. § 206X-4(b)(21) (Conp. 1993) (enphases added).

Section 15-107-11, Hawaii Adm nistrative Rules ("HAR'), sets
forth the process for the CCA's issuance of an RFP for the design
and construction of a State convention center. It also
aut hori zes negoti ati ons between the CCA and the sel ected
devel oper before the execution of a devel opnent agreenent.
Section 15-107-11(j), HAR, provides:

(j) As soon as practical follow ng the
conpletion of the review and eval uation
process, the authority shall select a
proposal and shall publicly announce the
sel ection of the developer. Thereafter, the
authority shall enter into negotiations wth
the selected devel oper for a convention
center devel opnent plan and devel opnent
agreenent for the plan, and shall concl ude
their negotiations and execute a devel opnent
agreenent as set forth in subsection (1?.

HAR § 15-107-11(j) (enphasis added).
The CCA's adm ni strative rules al so provide:

§15-106-11 Public access to records.
Al'l government records of the Authority are
open to public inspection during regul ar
busi ness hours unl ess public inspection of
those records is contrary to state or federal
[ aw, or any court order.

HAR §15-106-11.1

I'n previous opinion letters, we concluded that an agency,
t hr ough rul emaki ng, cannot mnake confidential governnment records
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On or about March 4, 1994, the CCA issued a "Convention
Center Design/Build Request for Proposals" ("RFP'). During a
pre-qualification review phase the qualifications of seven (7)
design/build teans were reviewed. On or about April 15, 1994,
the CCA selected the four (4) nost qualified design/build teans
and invited themto submt their proposals by August 5, 1994.

On August 5, 1994, four design/build teans submtted
techni cal proposals for the design and construction of a State
convention center. These proposal s consisted of a scal e nodel,
pl ans, schematics, specifications, and a ten mllion dollar
Proposal QGuaranty Bond. According to the CCA, each of the four
desi gn proposals net the m nimumrequirenents of the RFP, and
each proposed to design and construct a State convention center
for the cost of 200 mlIlion dollars.

During the period of August 5 through August 31, 1994,
i nformati on concerning the four design/build proposals was made
avail abl e for public review and conment, and several public
presentations were nmade by each of the four design/build teans.
After the August 5, 1994 subm ssion deadline, each of the
desi gn/buil d proposal s were subject to i ndependent eval uation and
scoring by a CCA Technical Evaluation Board and a CCA Design
Eval uation Board. Section 3.1.5 of Volune | of the RFP provides:

3.1.5 QUALITY PONT. Points wll be assigned
according to maxi muns for each category in the
foll ow ng table.

CATEGORY TOTAL PO NTS
Techni cal Eval uation-Phase |1 750
Desi gn Eval uati on-Phase 111 250
TOTAL QUALITY PA NTS 1, 000

that are not protected by one of the exceptions in section

92F-13, Hawaii Revised Statutes. See QAP p. Ltr. No. 92-3 at 12
(Mar. 19, 1992). As aresult, in this opinion we shall exam ne
whet her the governnent records involved in the facts before us nust
be made available for public review under the UPA W believe the
CCA's admnistrative rule is consistent with this policy.

OP Op. Ltr. No. 94-18



M. Alan S. Hayashi
Sept enber 20, 1994
Page 6

The proposal with the highest Total Quality Points wll
be recommended to the Authority by the Technical and
Eval uati on Boards.

Section 3.1.10 through 3.1.11 of Volunme | of the RFP
descri bes the conposition of the Technical and Design Eval uation
Boards, and the technical and design evaluation criteria. See
Exhibit A Section 3.1.6 of Volune | of the RFP sets forth the
rating systemto be applied by each of the review boards. See
Exhi bit B.

Bef ore commencing with the scoring of the design/build
proposal s, each evaluation board allocated the total quality
points available to the technical evaluation (750 points) and the
desi gn evaluation (250 points) anong the various eval uation
criteria set forth in section 3.1.11 of the RFP. See Exhibit A

For exanple, of the 750 quality points allotted to the technical
eval uation, 200 points were allotted to the category "Site
Design," and these 200 points were further divided anong the sub-
categories under this evaluation criterion, such as "Site
Organi zation and Pl anni ng" and "Buil ding Accessibility,"” anong
ot hers.

As for the nechanics of each evaluation board' s scoring of
t he proposal s, each nenber of each board separately assigned a
percentage to each of evaluation criteria using the rating system
set forth in Exhibit B. For exanple, a proposal receiving
bet ween 86 and 100 percent for a criterion will be deened to
present a "Superior Solution” in that the proposal exceeds
programmed criteria. |In contrast, a proposal receiving between
26 and 40 percent for a criteria is deenmed to present a "Bel ow
Aver age Sol ution."

According to the CCA, the Design Evaluation Board and
Techni cal Revi ew Board i ndependently scored the four design/build
proposal s. The percentages awarded by each nenber of each
eval uati on board were recorded on Point Tabul ati on Sheets
("1ndi vi dual Poi nt Tabul ati on Sheets"). Copies of the Individual
Poi nt Tabul ati on Sheets used by the Techni cal and Design
Eval uation Boards to record the percentages awarded by individual
eval uation board nenbers are attached as Exhibits C and D
respectively.

Then the percentages awarded by each eval uation board nenber
were conpiled into one "Point Tabul ati on Sheet" for each board
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("Conmpi | ed Poi nt Tabul ati on Sheets"). These docunents reflected
t he average percentages awarded for each of the evaluation
criteria for each design/build team and these average

per cent ages were then converted into quality points in the manner
descri bed above. After the Design Evaluation Board conpleted its
eval uations, the Technical Review Board provided the Design

Eval uation Board with its Conpil ed Point Tabul ati on Sheet, and

t he Design Eval uation Board conpiled the results of the scoring
by both boards. Copies of the Conpiled Point Tabul ati on Sheets
used by the Technical and Design Eval uati on Boards are attached
as Exhibits E and F respectively. These reflect the final scores
awar ded by each eval uation boards.

Based upon the total quality points, both eval uation boards
sel ected and recommended that design/build team D, Nordic/PCL, be
selected to design and build the State convention center.
According to the CCA, at a public neeting of the CCA on August
31, 1994, the CCA adopted the foll ow ng notion:

1. That the Convention Center Authority
sel ect Design/Build Team D, Nordic/PCL to
design and build the Hawaii Convention Center
subject to the Authority, its staff and
consultants finalizing the terns and
conditions of the Convention Center
Devel opnent Pl an and the Design/Build
Contract with Team D by October 31, 1994,
unl ess the Authority determ nes that
additional tinme is required,;

3. That if the Authority and
Design/Build Team D fail to enter into a
Design/Build Contract by October 31, 1994,
or such additional tinme as the Authority
deens necessary, or if the Authority
determ nes that satisfactory progress is not
being made toward a final contract, the
Aut hority reserves the right to:

a. Di squal ify Design/Build Team D and
sel ect a new proposal fromthe remaining
qual i fied proposals; or

b. Di squal i fy Design/Build
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Team D and repeat the RFP
process.

Letter from Al an Hayashi, Executive Director, CCA to Kathleen A
Cal l aghan, O P Director, dated Septenber 6, 1994 at 4-5.

Al so on August 31, 1993, the CCA publicly announced that the
CCA' s Techni cal and Design Eval uati on Boards unani nously sel ected
the design/build proposal of Nordic/PCL. Following the CCA s
publ i c announcenent of its selection of a convention center
devel oper, several nedia organizations and Common Cause Hawai i
made requests to inspect the evaluation and score sheets prepared
by the CCA for each of the four design/build teanms. The CCA
refused to publicly disclose this information.

On Septenber 1, 1994, the CCA through its Executive
Director, and its special deputy attorney general, sought
i nformal guidance fromthe O P concerni ng whet her, under the
U PA it nust disclose the evaluation scores awarded to the four
design/build proposals. Due to the need to research the matter
further, the OP advised the CCA to request a formal opinion
| etter under section 92F-42(2), Hawaii Revised Statutes, and the
CCA indicated it would do so.

On Septenber 1, 1994, the CCA started contract negotiations
with Nordic/PCL pursuant to section 15-107-11, Hawaii
Adm nistrative Rules. The CCA inforns the OP that it is
anticipated that these negotiations may be concl uded by Septenber
30, 1994, however, under the CCA' s rules, it has until October
31, 1994 to finalize a convention center devel opnent contract.
On Septenber 1 and 2, 1994, CCA engineers transmtted to
Nor di ¢/ PCL nuner ous separate design changes that the CCA
requested be nmade to Nordic/PCL's proposal at no additional cost
to the State. At the request of the O P, the CCA provided the
OP for its in canera review, a copy of the CCA s request to
Nor di ¢/ PCL for the nunerous design changes.

On Septenber 2, 1994, Gannett Pacific Corporation, dba,
The Honol ul u Advertiser, and other television and print nedia
organi zations filed suit? agai nst the CCA under section 92F-15,

?Gannett Pacific Corp., dba The Honol ulu Advertiser, a Hawaii
corporation; Liberty Newspapers Limted Partnership, dba Honol ulu
Star Bulletin; Burnham Broadcasting Conpany, dba KHON-TV, a
Del awar e corporation; TAK Communi cations, Inc., dba KITV4, a
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Hawai i Revised Statutes, alleging that the scores awarded to the
desi gn/ bui |l d proposal s are governnent records, and that the
plaintiffs are persons aggrieved by the CCA' s denial of access to
t hese governnent records. On Septenber 2, 1994, the Director of
the OP contacted Jeffrey S. Portnoy, the attorney for the nedia
plaintiffs, and informed himthat the CCA would be requesting an
opinion fromthe O P concerning its responsibility to disclose
the eval uation scores awarded to the four design/build proposals.

By letter to the OP dated Septenber 6, 1994, the CCA
requested the O P to issue an opinion concerning the CCA s
obligation to publicly disclose the evaluations scores awarded to
the four design/build proposals submtted in response to the
CCA's RFP. In this letter, the CCA asserted that under section
92F-13(3), Hawaii Revised Statutes, the CCA was authorized to
w t hhol d access to the eval uation scores awarded by the CCA' s
eval uation boards. Nevertheless, the CCA concedes that upon the
final execution of a convention center devel opnent agreenent, the
qual ity points, or scores, awarded by the CCA s eval uati on boards
nmust be made avail able for public inspection and copyi ng.

DI SCUSSI ON
| NTRODUCTI ON

A. Rules of Construction

Li ke the federal Freedom of Information Act, 5 U S.C. § 552
(1988) ("FO A"), we believe that the U PA was designed to: (1)
"pierce the veil of admnistrative secrecy and to open agency
action to the light of public scrutiny,” John Doe Agency v. John
Doe Corp., 493 U. S. 146, 151 (1989), and (2) "ensure an inforned
citizenry, vital to the functioning of a denocratic society,
needed to check agai nst corruption and to hold the governors
accountable to the governed.” NLRB v. Robbins Tire & Rubber Co.,

437 U. S. 214, 242 (1978); see generally, Haw. Rev. Stat. § 92F-2
(Supp. 1992).

The U PA explicitly sets forth the policy of conducting
gover nment business as openly as possible in section 92F-2,

Maryl and corporation; and KGWB, a division of Lee Enterprises,
Inc., a Hawalil corporation v. Convention Center Authority, Qvil
No. 94-3365-09, Crcuit Court for the First Grcuit, State of
Hawai i
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Hawaii Revi sed Statutes, which provides, in pertinent part:

§92F- 2 Purposes; rules of construction.

In a denocracy, the people are vested with
the ultimate deci sion nmaki ng power.
Gover nnment agencies exist to aid the people
in the formulati on and conduct of public
policy. Opening up the governnment processes
to public scrutiny and participation is the
only viable and reasonabl e net hod of
protecting the public's interest. Therefore,
the legislature declares that it is the
policy of this State that the formul ati on and
conduct of public policy--the discussions,
del i berations, decisions, and action of
gover nment agenci es--shall be conducted as
openly as possible .

In keeping with this policy, the U PA provides that
"[e] xcept as provided in section 92F-13, each agency upon reqguest
by any person shall make governnent records avail able for
i nspection and copyi ng during regular business hours."” Haw. Rev.

Stat. § 92F-11(b) (Supp. 1992). Under the U PA, the term
"government record" means "information maintained by an agency in
witten, auditory, visual, electronic, or other physical form"

Haw. Rev. Stat. § 92F-3 (Supp. 1992).

I n determ ni ng whet her governnment records nust be nade
avai l abl e for public inspection and copyi ng under the U PA we
observe at the outset that |like the FOA and the open records
| aws of other states, the U PA' s disclosure provisions should be
liberally construed, its exceptions narrowWy construed, and al
doubts resolved in favor of disclosure.? It is the agency's

%See, e.g., John Doe Corp. v. John Doe Agency, 493 U S. 146
(1986); Departnent of the Alr Force v. Rose, 425 U. S. 352, 361-63
(1976); Semnole County v. Wod, 512 So.2d 1000 (Fla. Dist. C.

App. 1987); Gty of Monnouth v. Gl esburg Printing and Pub. Co.

494 N E. 2d 896 (ITT. App. 3 Dst. 1986); Title Research Corp. V.
Rausch, 450 So.2d 933 (La. 1984); Hechl er v, Casey, 333 S. E 2d 799
(WVa. 1985); Laborers Intern. Union of North Anerica Local 374 v.
Gty of Aberdeen, 642 P.2d 418 (Wash. 1982); Bow e v. Evanston
Comm Consul. School Dist., 538 N.E 2d 557 (IlT. 1989); Lucas v.
Pastor, 498 N Y.S 2d 461 (NY. A D 2 Dept. 1986); AP Op. Ltr. No.
92-27 (Dec. 30, 1992). See also, AP . Ltr. No. 93-5 (June 7,
1993); AP . Ltr. No. 93-10 (Sept. 2, 1993); AP Op. Ltr. No. 94-
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burden to establish that governnent records, or portions thereof,
bei ng sought by a requester are protected from di scl osure under

section 92F-13, Hawaii Revised Statutes. Haw. Rev. Stat. §§ 92F-
11(b), 92F-15(c) (Supp. 1992) ("[t]he agency has the burden of
proof to establish justification for nondi sclosure").

B. Convention Center Authority is an Agency Under the U PA

Under section 206X-3, Hawaii Revised Statutes, the CCAis
established as a "body corporate and a public instrunentality of
the State,” and is placed within the Departnent of Business,
Econom ¢ Devel opnent, and Tourism for adm nistrative purposes.
Accordingly, the CCA is an "agency" for purposes of the U PA
See Haw. Rev. Stat. § 92F-3 (Supp. 1992) ("agency" includes any
unit of governnent in this State . . . governing authority .
or any instrunmentality of state or county governnent").

C. Poi nt Tabul ati on Sheets are Gover nnent Records

The Point Tabul ati on Sheets relating to the scoring of
desi gn/ bui |l d proposal s which are maintained by the CCA constitute
i nformati on mai ntai ned by an "agency" in witten or other
physical form Accordingly, the Point Tabul ati on Sheets are
“government records" for purposes of the U PA  See Haw. Rev.

Stat. § 92F-2 (Supp. 1992).

1. PUBLIC AVAI LABI LI TY OF " GOVERNVENT PURCHASI NG | NFORMVATI ON
| NCLUDI NG ALL BI D RESULTS"

A Section 92F-12(a)(3), Hawaii Revised Statutes

In addition to the general rule that all governnment records
are open to public inspection unless access is closed or
restricted by law, in section 92F-12, Hawaii Revised Stat utes,
the Legislature set forth a list of governnment records, or
information set forth therein, that nust be nmade avail able for
public inspection and copying "any provisions to the contrary
notwi thstanding." Wth respect to the list of records set forth
in section 92F-12, Hawaii Revised Statutes, the U PA's
| egi sl ative history provides:

In addition, however, the bill wll provide,

3 (Mar. 23, 1994).
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in Section -12, a list of records (or
categories of records) which the Legislature
declares, as a matter of public policy, shal
be disclosed. As to these records, the
exceptions such as for personal privacy and
for frustration of lTegitinmate governnent
purpose are i napplicable. This Iist should
not be m sconstrued to be an exhaustive |i st
of the records which will be disclosed .
This list nerely addresses sone particul ar
cases by unanbi guously requiring disclosure.

S. Conf. Comm Rep. No. 235, 14th Leg., 1988 Reg. Sess., Haw.
S.J. 689, 690 (1988); H R Conf. Comm Rep. No. 112-88, Haw. H. J.
817, 818 (1988) (enphases added).

O relevance to the issue presented, section 92F-12(a)(3),
Hawai i Revi sed Statutes, provides that any provision to the
contrary notw t hstandi ng, each agency shall neke avail able for
public inspection and copying "[g]overnnment purchasing
information, including all bid results, except to the extent

prohi bited by section 92F-13." Haw. Rev. Stat. § 92F-12(a)(3)
(Supp. 1992).

We have previously noted that section 92F-12(a)(3), Hawaili
Revi sed Statutes, was included in the UPA largely as a result of
t he recommendations set forth in Vol. | of the Report of the
Governor's Committee on Public Records and Privacy (1987)." Wth
respect to governnent purchasing information, this report states:

Al so raised was the availability of
gover nment spending i nformati on. The basic
thrust 1s that anytine taxpayer noney is
spent, the taxpayers have a right to see how
it was spent. See Joseph Bazenore, Hawaii
Bui | di ng and Construction Trades Council,
AFL-CIO (I'l at 199 and I(H) at 35-37). See
also Kelly Aver (I(H) at 2), who felt that
such information should be available to
nmoni tor abuse. To sone degree, this is

“The U PA's legislative history recognizes the inportant
role played by the Governor's Commttee on Public Records and
Privacy. See S. Stand. Comm Rep. No. 2580, 14th Leg., 1988 Reg.
Sess., Haw. S.J. 1093 (1988).
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covered by issues discussed above under
gover nment enpl oyees, public works, and bid
results. There is also, however, a desire to
ensure that all State and county purchasi ng
information is avallable. See James Wall ace
(I'(H) at 16-17). As a Conmttee nenber put
it: "Governnent should never stop short of
conpl ete openness in this area.” |If for no
ot her reason, taxpayers need the assurance of
knowi ng that this information is accessible.
Moreover, it is unlikely that this
i nformati on should be nuch of a concern and
vendors who do business with the State should
not have an expectation of privacy as to that
sal e.

Vol . | Report of the Governor's Conmttee on Public Records and
Privacy at 114 (1987) (enphases in original).

I n our opinion, the Point Tabul ati on Sheets prepared by the
two CCA eval uation boards for the proposals for the construction
of a State convention center constitute "governnent purchasing
information," since they were conpiled by the CCA in response to
a Request for Proposals for the design and construction of a
State convention center. There is clearly a nexus between these
eval uation scores and the CCA s eventual execution of a contract

and the expenditure of public nonies for the construction of a
State convention center

However, section 92F-12(a)(3), Hawaii Revised Statutes,
contains an exception that is not present in any of the other
par agr aphs of this subsection. Specifically, it states that
government purchasing information shall be nade avail abl e "except
to the extent prohibited by section 92F-13." In previous OP
opinion letters®, we concluded that this phrase was intended by
the Legislature to permt an agency to w thhold gover nnent
purchasi ng information, the disclosure of which would result in
the frustration of a legitimate governnment function under section
92F-13(3), Hawaii Revised Statutes.

B. Records That Must Be Confidential To Avoid the
Frustration of a Legitimte Governnment Function

°See O P Op. Ltr. No. 90-15 (Apr. 9, 1990); O P Op. Ltr. No.
91-14 (Aug. 28, 1991): O P Op. Ltr. No. 94-17 (Sept. 12, 1994).
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The | egislative history of the U PA provides exanpl es of
records that may be withheld by an agency if their disclosure
woul d result in the frustration of a legitinmate governnent
function, including:

(3) Information which, if disclosed, would
rai se the cost of governnent
procurenents or give a manifestly unfair
advantage to any person proposing to
enter into a contract or agreenent with
an agency, 1ncluding information
pertaining to collective bargaining;

(4) Information identifying or
pertaining to real property under
consideration for future public
acqui sition, unless otherw se
avai |l abl e under State |aw,

(6) Propriety information, such as
research net hods, records and dat a,
conputer prograns and software and
ot her types of information
manuf act ured or nmarketed by persons
under exclusive |legal right, owned
by an agency or entrusted to it;

(7) Trade secrets or confidential
commerci al and financi al
i nformati on;

S. Stand. Comm Rep. No. 2580, 14th Leg., 1988 Reg. Sess., Haw.
S.J. 1093, 1095 (1988) (enphasis added).

Only exanpl e nunber three would arguably apply to the
present facts. The exanples set forth in Senate Standing
Comm ttee Report No. 2580 quoted above were taken verbatimfrom
exenptions contained in section 2-103 of the Uniform I nformation
Practi ces Code ("Mdel Code") drafted by the National Conference
of Conm ssioners on Uniform State Laws, and upon which the U PA
was nodel ed by the Legislature. Section 2-103(a)(5) of the Model
Code permts an agency to withhold "information which, if
di scl osed, would frustrate governnment procurenent or give an
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advantage to any person proposing to enter into a contract or
agreenent with an agency." The conmmentary® to this exception
expl ai ns:

Subsection (a)(5) protects the integrity
of the procurenent and conpetitive bidding
process. A few states include this type of
provision in their freedom of information
statutes. Mch Conp. Laws Ann.

§15.243(1)(j); N Y. Pub. Off. Law §87(2)(c);

Vt. Stat. Ann. tit. 1, § 317(b)(13). Mbst
states, however, have |egislation
specifically regulating the procurenent
practices of state or |ocal governnent, e.g.,

Ga. Code Ann. §§23-1702, -1711; 40-1909-1913;
95A-1205. In that case, subsection (a)(5)
does not restrict access to any information
expressly made available to the public by
that legislation. Qherw se, an agency in
its discretion could use this exenption to
wi thhol d 1 nformation unl ess, under the
circunstances, state law prohibits disclosure
of procurenent and bidding i nformation
altogether. See Section 2-103(a)(11). Once
a contract is let or a purchase is nade, the
exenption generally wll no Ionger apply.

Model Code § 2-103 commentary at 17 (1980) (italics in original,
enphases added).

The U PA' s pre-enactnent history and section 92F-12(a)(3),
Hawai i Revi sed Statues, nake clear that the disclosure policies
underlying the U PA are at their apex when the disclosure of
gover nment purchasing information, or information about the
expenditure of public monies is involved.’

°The U PA's legislative history provides that the conmentary
to the Model Code should guide the interpretation of simlar
provisions found in the U PA where appropriate. See H Stand.

Comm Rep. No. 342-88, 14th Leg., 1988 Reg. Sess., Haw. H. J. 969,
972 (1988).

I'n this regard, see also Haw. Rev. Stat. § 92F-12(a)(8),
(9), (10), (14) (Supp. 1992)
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In contrast, the pre-enactnment history of the U PA® and the
U PA' s legislative history reflect that the frustration of
legitimate governnment function exception permts an agency to
wi thhold, at |east on a tenporal basis, information that would
rai se the cost of government procurenents, or give a manifestly
unfair advantage to any person proposing to enter into a contract
with the agency.® This exception exists, in our opinion, to
permt the agency to obtain the nost for the taxpayers' dollar,
whereas the disclosure provisions of the U PA exist to pronote
accountability in the expenditure of public funds, and to shed
i ght upon the decisions and actions of government agencies and
their officials.

C. U PA Precedents

In the only appell ate decision under the U PA to date, Kaapu
v. Aloha Tower Dev. Corp., 74 Haw. 365 (1993), the Hawaii Suprene
Court held that under the U PA s frustration of governnent
function exception, the Al oha Tower Devel opnent Corporation
("ATDC') could wi thhold access to devel opnent proposals submtted
by four devel opers proposing to enter into a long term
devel opment | ease with the ATDC until the ATDC conpleted its
sel ection procedure and made a final choice of the conplex's

80l . | of the Report of the Governor's Conmittee on Public
Records and Privacy 114 (1987) states in part:

The next issue raised was the
avai lability of bid docunents and results.
There was, however, very little dispute over
this issue. It was agreed that docunents and
results are avail abl e though not until the
time of the award since the premature rel ease
of information m ght underm ne the public
pur pose of the bid process. [Bold face in
original, enphasis added).

°Simlarly, Section 103D-303(d), Hawaii Revi sed Statutes,
while inapplicable to the facts before us, requires the
wi t hhol di ng of conpetitive seal ed proposals "during the process
of negotiation." This further evidences a |egislative
recognition that before an agency enters into a negotiated
contract, the disclosure of certain information to conpeting
bi dders can result in the frustration of the procurenent process.
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devel oper.

Unli ke the case before us, in which the various design
proposals for a State convention center were nade avail able for
public review, based upon O P Qpinion Letter No. 89-15 (Dec. 20,
1989), the ATDC wi thheld the four devel opnment proposals that had
been submtted from public inspection and copying. |In that
opinion, the QP found that in light of the ATDC s long, nmulti-
step selection process, the final decision is not made until
negoti ati ons are concluded and the | ease and devel opnent
agreenent executed. W also found that disclosure of the
proposal s before the ATDC had conpl et ed negotiati ons with one of
the devel opers could seriously frustrate the ATDC s sel ection
process because if negotiations with the chosen devel oper broke
down, the second devel oper would have a manifestly unfair
advant age over the first it if had know edge of the first (and
unsuccessful) devel oper's proposal and the State's "bottomline."

OP Op. Ltr. No. 89-15 at 5.

Quoting Senate Standing Commttee Report No. 2580, the Court
found that the ATDC could wi thhold access to the four devel opnent
proposal s until the conpletion of its selection process,
reasoni ng:

The subm ssions required of a proposed

devel oper by an RFP, pursuant to ATDC Rul e
15-26-44(5), clearly fall within one or nore
of the classes of information described in
the legislative history set forth above.
Publ i ¢ di scl osure of devel opnment proposal s--
involving proprietary and other confidenti al
i nformation, such as trade secrets and
confidential commercial and financial data--
prior to final negotiation of a |long-term

| ease could foreseeably give an unfair
conpetitive advantage to ot her devel opers in
the event that negotiations were to break
down. Concern over this risk could cause
devel opers to offer up deliberately vague

pl ans or decline to submt devel opnent
proposals altogether. The Tikely result
woul d be fewer subm ssions and an increase in
the cost of governnment procurenents.

Kaapu, 74 Haw. at 389 (enphases added).
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In the facts presented, we are not confronted with the
di scl osure of design or devel opnent proposals for the State
convention center but rather, the Point Tabul ati on Sheets, or
eval uation scores, awarded to the four design/build proposals by
the CCA's Techni cal Review Board and Desi gn Eval uati on Board.
Basi c i nformati on concerning the four design proposals were nade
avai l abl e by the CCA for public review and coments at a series
of public neetings and presentations. Qur review of the CCA' s
Poi nt Tabul ati on Sheets reveals that they do not contain
proprietary information, trade secrets, or confidential
commercial and financial information.

In OP Opinion Letter No. 91-14 (Aug. 28, 1991), we opined
that rating sheets used to score proposals submtted in response
to a Request for Proposals for Purchase of Service Contracts
under chapter 42D, Hawaii Revised Statutes, nust be nade
avai l abl e for public inspection and copying under the U PA. The
rati ng sheets used to evaluate the proposals determ ned which
proposal s the agency would recommend that the Legislature fund as
part of the agency's budget. W opined that the rating sheets
were not protected from di sclosure under section 92F-13(3),

Hawai i Revised Statutes, as intra-agency nenoranda subject to the
comon | aw del i berative process privilege. W also opined that
it would be unusual for the rating sheets to contain trade
secrets, confidential commercial and financial information,
proprietary information, or information which, if disclosed,
woul d rai se the cost of governnent procurenents.

However, unli ke the facts before us, the facts presented in
OP Opinion Letter No. 91-14 did not invol ve post-eval uation
negoti ati ons between an agency and the organi zation submtting a

'n previous opinion letters, for conpelling public policy
reasons, we have opined that under section 92F-13(3), Hawai i
Revi sed Statutes, an agency may w thhold access to certain intra-
agency and inter-agency nenoranda protected by the common | aw
"del i berative process privilege." To be protected by this
privilege a nmenoranda nust be predecisional and deliberative. In
Pr of essi onal Standards Review Council of Anerica, Inc. v. New
York State Departnment of Health, 597 N Y.S 2d 829 (N Y. A D.
1993), the New York Suprene Court, Appellate D vision also found
that rating sheets relating to an agency decision to award a
contract to the successful bidder were not intra-agency nenoranda
protected by the common | aw deli berative process privil ege.
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purchase of service proposal. Based on the results of the

eval uations of the proposals, the agency sinply sought funding
fromthe Legislature to fund purchase of service agreenents under
chapter 42D, Hawaii Revised Statutes, and did not enter into
negotiations with the proposal submtter.

D. O P s Analysis

Turning to the Point Tabul ati on Sheets containing the scores
awar ded by the two CCA eval uation boards to the four design
proposal s for the construction of a State convention center, the
CCA asserts that disclosure of the scores before a contract has
been executed could conceivably raise the cost of governnent
procurenents, or give an manifestly unfair advantage to
Nordic/PCL with whomthe CCA is currently negotiating changes in
its design proposal, because the CCA s bargaining | everage would
be i npaired.

The CCA argues that, hypothetically speaking, if there is a
w de disparity in the scores awarded to the four design
proposal s, and assuming that Nordic/PCL is armed with this
information, it would be less likely to nake the numnerous
request ed desi gn changes at no additional cost to the State,
because Nordic/PCL woul d know that its proposal scored
significantly higher than the other design proposals, and could
conclude that the State is extrenely notivated to contract with
Nor di ¢/ PCL.

Additionally, inits letter to the OP dated Septenber 6,
1994, the CCA asserts that in the event that negotiations with
Nor di ¢/ PCL break down, disclosure of the quality points awarded
by the eval uati on boards woul d conprom se the negoti ating
position of the CCAwith the design/build team awarded the second
hi ghest quality points, since the second design/build team woul d
know its rank anong the four design/build teans.

In this regard, the CCA's argunents are anal ogous to a
situation involving a poker gane in which an opposing pl ayer
knows what cards the other player is holding and, therefore, it
is armed with information nmaking it easy to call the other
pl ayer's "bluff."

In contrast, the fact that the CCA has not disclosed the
scores awarded to the various design proposals mght |ead one to
infer that there is a wde disparity in the evaluation scores,
since if the scores were very conpetitive there would be
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incentive for Nordic/PCL to nake the desi gn changes requested by
the CCAto retain the benefits of a 200 mllion dollar State
contract, and little frustration would result fromthe discl osure
of the scores. Nevertheless, unless the CCA discloses the
scores, Nordic/PCL is unable to actually confirm whether the
scoring was w dely disparate or conpetitive, or confirmthe cards
held in the hand of the CCA

We believe that the issue presented is reasonably debatabl e.
Adm ttedly, under the U PA there is a conpelling public interest
in the availability of governnent purchasing information.
However, we cannot ignore the U PA s |legislative history and the
policies that underlie the "frustration of |egitinmate governnent
function" exception, including an explicit recognition that in
sonme circunstances, the disclosure of information before a
contract is let could raise the cost of governnent procurenents
or give a person a manifestly unfair advantage in entering into a
contract with an agency.

The CCA's procurenent process does not imedi ately cone to a
conclusion with its selection of a design/build team Chapter
206X, Hawaii Revised Statutes, clearly authorizes the CCA to
negotiate with a sel ected devel oper, or to "nodify" its proposal,
any provision of law to the contrary notw t hstandi ng. Haw. Rev.

Stat. § 206X-4(b)(21) (Conp. 1993). Simlarly, admnistrative
rul es adopted by the CCA clearly permt the CCAto enter into
negotiations with the design/build teamafter publicly announcing

the selection of a developer. HAR § 15-107-11(j). The fact
that Nordic/PCL has submtted a perfornance bond does not give
the State any | everage in negotiating design changes with
Nordi c/ PCL. The performance bond only guarantees Nordic/PCL's
performance of the design/build proposal it actually submtted.

Despite the existence of sound argunents for and agai nst
di scl osure, we are constrained to conclude that the CCA has
sustained its burden of denonstrating that the disclosure of the
qual ity point scores awarded by the CCA's Techni cal and Design
Eval uati on Boards coul d concei vably raise the cost of governnent
procurenents or give Nordic/PCL a manifestly unfair advantage
during the negotiation of a final convention center devel opnent
contract. Wiile it is true that Nordic/PCL may assune that a
w de disparity in the quality point scores exists, it will remain
in a state of uncertainty unless the CCA actually confirns the
eval uation results. The elimnation of this uncertainty could
significantly induce Nordic/PCL not to make the design changes
requested in negotiations with the CCA without increasing its

OP Op. Ltr. No. 94-18



M. Alan S. Hayashi
Sept enber 20, 1994
Page 21

$200 mllion price proposal.

It is the presence of the CCA' s authorized contract
negoti ations which is a decisive factor in |leading us to concl ude
that until the final execution of a devel opnent agreenent, the
CCA may, but is not required to, withhold access to the conpleted
Poi nt Tabul ati on Sheets of the Technical and Design Boards in
order to avoid the frustration of a legitinmte governnent
function.

As the commentary to section 2-103(a)(5) of the Mdel Code
i ndicates, the protection afforded by this exception is generally
tenporal in nature. Once a contract has been executed wth one
of the design/build teans, any frustration of governnent function
wi || have dissipated. Therefore, upon the execution of a
devel opnent contract, the conpleted Conpiled and I ndividual Point
Tabul ati on Sheets attached to this opinion as Exhibits C through
F nust be nmade avail able for public inspection and copyi ng. Under
t hese circunstances, the disclosure of the Point Tabulation
Sheets woul d not raise the cost of governnent procurenents, or
give a manifestly unfair advantage to any person proposing to
enter into a contract or agreenent wth the CCA

CONCLUSI ON

For the reasons set forth above, it is our opinion that
until the final execution of a convention center devel opnent
contract, the CCA may withhold from public inspection and copyi ng
t he Poi nt Tabul ati on Sheets containing the quality points, or
eval uation scores, awarded to the four design/build proposals.
At such tinme as a final devel opnent contract has been executed,
it is our opinion that the conpleted Conpiled and I ndi vi dual
Poi nt Tabul ati on Sheets attached as Exhibits CGF nust be nade
avai l abl e for public inspection and copyi ng under the U PA.

Pl ease contact nme at 586-1404 if you should have any
guestions regarding this opinion letter.

Very truly yours,

Hugh R Jones
Staff Attorney
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HRJ: si
Attachments: Exhibits A through F

APPROVED:

Kat hl een A. Cal | aghan
Director

C: Honor abl e Robert A. Marks (w encl osures)
Desnond Byrne (w encl osures)
Mervyn M Kot ake, Esqg. (W encl osures)
Jeffrey S. Portnoy, Esg. (W encl osures)
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